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News & Notes 
 
I always think of spring fondly, longing for a fresh 
start in my garden, anticipating warmer weather and 
longer days.  It is easy to forget the drudgery of 
controlling the weeds all summer, the high electric 
bills from air conditioning and the difficulty I 
experience getting my granddaughters, Taelor and 
Autumn, in bed at a reasonable hour.  As is with 
much of life, I am grateful that I can and do forget 
most of the unpleasant experiences.   
 
Knowing when to forget and when to remember is 
what separates the beginners from the seasoned 
wealth managers. 
 
In 2001 we watched Enron, the seventh largest 
corporation on the New York Stock Exchange, 
become the single largest bankruptcy ever.  Shortly 
after the Enron collapse we witnessed the investment 
company scandals unfold.  The last five years with its 
unprecedented bull run, painful recession and 
seemingly nonstop stock market volatility has left 
many investors feeling as if just stepping off a roller 
coaster; dizzy and wondering where do we go from 
here? It goes without saying, whatever your situation 
… the recovery of the stock market in 2003 was a 
welcome and long-awaited round of good news.  
 
Again we ask ourselves, “Where do we go from 
here?”  While I believe that the market is in the midst 
of a long-term recovery, we cannot afford to forget 
where we have been and how we felt when we were 
there.  I believe this is an ideal time to take stock in 
the challenges we faced during the last several years 
and to craft solutions to avoid a similar emotional 
rollercoaster.  
 
Warren Buffet said, “Be fearful when others are 
greedy and greedy when others are fearful.”  Just as 
trees don’t grow to the sky, markets don’t continue to 
go up and up and up.  However, markets typically do 
not go down forever either. Understanding a down 

market is difficult… no question about it.   The 
biggest investment challenge is knowing, 
understanding and never forgetting that down 
markets are part of investing.  
 
If we evaluate the long-term performance of the stock 
market from 1928 to 2001, the average annual return 
of the S&P 500 was 10.4%. Compare this to the 
17.9% return between 1980 and 2000 that people 
came to expect as normal.1  With returns like these, it 
is easy to understand how people have developed 
unrealistic expectations.   
 
What have we learned?  I have learned that we must 
establish reasonable expectations with our clients 
while at the same time providing solid diversification 
and competitive returns.  I have also learned the 
importance of encouraging a long-term perspective 
and patience.  The first step is to make sure we have 
an informed view of our client’s long term financial 
goals and their limitations.  It is important that we 
take the necessary time to discuss the last three years 
and the emotional and financial impact it has had on 
us as investors.  I am confident that 2004 is going to 
be a terrific year for the American economy in many 
ways, including a steadily rising stock market.   I 
would be happy if the market ends 2004 slightly 
higher than it is now.  Closing the year with a 
respectable, high single-digit total return would be 
considered nice growth.  Unfortunately, I have not 
been hearing those types of expectations from my 
clients, the public and especially from the media.  It 
seems as if people have wiped clean their memory of 
the technology bubble and the losses of the last three 
years and are now touting “performance” mania.    
 
Realistic expectations are based on your specific 
situation, not the momentum of the market.  I have  
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always believed in the importance of solid 
diversification.  We have implemented several 
forward-thinking strategies to position our clients’ 
portfolios to have resiliency in down markets and the 
ability to take advantage of current investment 
opportunities.  Some of those strategies include using 
Treasury Inflation-Protected Securities (TIPS), 
dividend paying individual equities and non-
correlated assets where appropriate.   We are diligent 
in monitoring the exposure to large, medium and 
small capitalization equities and recognize the 
importance of foreign exposure.  
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Have you ever planted a seed and forgotten to water 
it?  If you answered yes, you realize that there is 
more work to growing beautiful flowers than just 
dropping a seed in the ground. When the ground is 
dry, we water it. When it is cold, we protect it. When 
the crop becomes abundant, we harvest it. Some 
advisors will show you a pretty picture of a flower, 
drop your investment seed in the ground, and then 
forget about it. We will not get caught in that sticky 
fly-paper … fluttering frantically yet immobilized.  
Our strategies will provide many options not only as 
the market landscape changes but also as your life 
changes.  There are many products in the market that 
appear to be perfect for everyone, when in reality 
they are like a wolf in sheep’s clothing and perhaps 
are not perfect for your individual situation.   
 
You can expect individual wealth consulting that 
reflects integrity in evaluating different investments 
and strategies that are designed to enhance your 
specific financial goals. In addition to financial 
advice we offer insurance evaluation, estate planning 
evaluation, mortgage analysis, college financial 
preparation and much more.  If there is a service that 
could enhance your individual quality of life please 
do not hesitate to call us.  At Ellenbecker Investment 
Group, Inc. we believe that it is what we do after the 
seed is planted that matters. 
 
Have a wonderful Easter and enjoy the upcoming 
spring,   

Blessings, Karen 
 

 
 
 
 
 
 
 
 
 

 
 

 
 
 
 
 

Think “Holiday Season” 
 
We realize that spring is just beginning but we 
cannot forget that Christmas is only 9 months 
away! Believe it or not we are already starting to 
plan for our holiday “Hats and Mittens” project. 
 
Last year we were able to provide hats, mittens 
and a bag full of goodies to each child in 5 
separate classrooms at Kagel Elementary School.  
That was a total of 102 children whose lives were 
touched by the generosity of our staff, our clients 
and other associates! 
 
Our goal for the 2004 holiday season is to 
increase the amount of children we impact to 150 
and we also want to include the 15 teachers on 
this year’s gift list. 
 
If you are interested in contributing to the 
children or if you have any ideas or contributions 
towards the teacher gifts please contact Julie, 
Tina or Mary at (262) 938-9060.  If you want to 
participate but don’t want to shop, feel free to 
make a check payable to Ellenbecker Investment 
Group and we will do the shopping for you.  Now 
is a great time to get those much needed winter 
items on sale. 
 
Thank you in advance for your generosity and 
kindness all year through! 
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REPRESENTATIONS AND 
WARRANTIES IN THE SALE OF REAL 

ESTATE 
Attorney Robert M. Koch 

Koch, Koch & Clark 

Sales Contracts 
 
The standard real estate purchase contract in Wisconsin 
contains seller representations and warranties regarding 
the condition of the property being sold. These 
representations and warranties are given based upon the 
seller’s notice or knowledge of the condition and include 
building code violations, improvements made without 
permits, structural inadequacies, health, safety and 
environmental hazards and the catch-all, other conditions 
or occurrences which would significantly reduce the value 
of the property to a reasonable person. 
 

Property Condition Report 
 

The standard real estate contract also provides for the 
seller delivering a written property condition report 
containing specific representations about the property’s 
condition.  This report includes representations regarding 
the electrical and plumbing systems, the heating and 
cooling systems, the roof, the foundation and all other 
major components of the property. 
 

Burden of Discovering Defects 
 
Generally, the law leaves it to the buyer to discover 
defects and other conditions material to the buyer. Case 
law has slowly been developing that makes it easier to 
impose liability against a seller for failing to disclose 
defects. Providing the representations and warranties 
described above and the property condition report also 
significantly shifts the burden to the seller to disclose 
known defects or adverse conditions and those conditions 
about which the seller simply has some notice. Failure to 
adequately disclose can result in liability to the buyer 
when the condition is discovered.  Deliberately disguising 
a known defect or preventing a buyer from discovering it 
could result in punitive damages being awarded. 
 

Property Inspections 
 
Property inspections conducted by professional inspection 
services have become commonplace.  Such an inspection 
should not be viewed as a substitute for including proper 
language regarding representations and warranties. 
Although such an inspection may help both parties, the 
buyer, by providing a more knowledgeable opinion about 
the property’s condition, and the seller, by providing  

 
Securities and advisory services offered through SII Investments, Inc.  Member NASD/SIPC, and a Registered Investment Advisor. 

 
 

another possible defense regarding reliance upon the 
seller’s representations and warranties, both parties may 
still look to the contractual representations and warranties 
to establish liability.  Rather than rely solely upon an 
inspection being performed, it is far better to carefully 
consider the representations and warranties together with 
the party’s knowledge of the property’s condition to 
fashion the language that accurately set forth the parties’ 
agreement.   
 

“As Is” Clauses 
 
Including a clause in the contract making the sale “as-is, 
where-is” shifts the burden of discovering defects back to 
the buyer.  Such a clause can be very effective where the 
seller has not occupied the property. Otherwise, the 
inclusion of such a clause should be measured against the 
impact of including such a clause on marketing the 
property. Further, when including an “as-is” clause, the 
seller should be careful not to make additional 
representations, either in writing or verbally, as these 
representations will bind the seller despite inclusion of the 
“as-is” clause. 

Conclusion 
 
When considering the sale of a parcel of real estate, the 
seller should make an assessment of the property’s 
condition and should then make an initial determination 
about whether he will make any representations or 
warranties and, if so, which ones.  If there are defects of 
which the seller has notice or knowledge, the seller should 
decide whether they will be corrected prior to marketing 
or whether they will be disclosed. The seller should 
determine whether an “as-is” clause will be included and 
marketing efforts modified to accommodate the inclusion 
of such a clause. The seller can also anticipate the buyer’s 
discovery of defects and may be able to anticipate price 
breaks or repairs prior to closing. The seller should consult 
with an experienced real estate attorney prior to marketing 
the property to assess the risks associated with the 
decision regarding representations and warranties.  The 
buyer should have the property carefully inspected and 
should determine whether an “as-is” clause will be 
acceptable.  The buyer should also consult with inspectors, 
contractors and a real estate lawyer to be certain that he is 
receiving all of the necessary representations and 
warranties or to make certain the proper risk assessment 
has been done.  There should be no surprises if each party 
has done the proper analysis of the property, committed to 
writing the risk each is willing to take concerning the 
property’s condition and taken such risks into account in 
the price.  
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